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In the recent past decades, technology has substantially evolved in a way where we can no 

longer think of interpersonal and business interactions where digital platforms and electronic 

means do not form a recurring and key factor. Although many of us grew up in a world 

without the internet, this means has become our “go-to” resource whenever we seek to find 

a supplier of whichever product or service we are seeking; we simply browse the internet, 

identify the product, “click” on the shopping cart, pay through an online platform linked to 

the banking system, and perhaps through a very sophisticated business model involving 

marketing in the United States, production in China and a server in Finland, we simply wait 

for the product to arrive at our domicile wherever in the world we are located. This has been 

the new reality under the digital economy, which will each day come closer to what we know 

as the “traditional” economy, up to a point where we will be unable to distinguish one from 

the other. 

 

Although a business model such as the one described above does not seem out of the ordinary, 

situations like this one have presented serious challenges to taxing authorities unable to have 

a legitimate tax claim over the revenues generated under the digital economy all around the 

globe. The clear reason for this is that traditional taxation and the current tax allocation 

conventions, at least between OECD countries, are based on “nexus” rules determined by a 

physical presence of the vendor or the consumer, becoming obsolete where no such physical 

presence is required to generate revenue. 

 

This article intends to briefly describe what actions are being taken by the OECD under 

BEPS, aimed to resolve the current void in taxation over the digital economy, which 

profitability has recently been accentuated by the COVID-19 pandemic that has favored 

digital interaction more than ever.  

 

Under the BEPS framework, and in the particular case of the digital economy, the main 

challenge for taxing authorities is not identifying the transactions and where the legal 

loopholes are, as is the case under the “traditional” economy, but rather the challenge is in 

the allocation of taxing rights over the value added in each step of a digital transaction, where 

it is clear that each player, habitually resident in different jurisdictions, is involved to a certain 

extent in the creation of such (potentially) taxable value.  

 

In this respect, it is clear that Actions 2 to 15 of the BEPS Project are equally applicable to 

the digital economy to address base erosion and profit shifting concerns, however Action 1 

“Tax Challenges Arising from Digitalization”, ironically the first of them all and the one 

farthest away from reaching a consensus even after the final report of 2015, is specifically 

targeted to try to answer the issues that taxing digital services specifically presents, with the 

key objective of avoiding double, or in this case, multiple taxation. 

 



Although addressing the tax challenges associated with the digital economy was targeted in 

the BEPS Project since its beginnings, the first key milestone in this area following the Final 

Report was reached when the OECD/G20 Inclusive Framework on BEPS released the Action 

1 Interim Report in March 2018. The Interim Report conducted an analysis of the value 

creation mechanisms of different highly digitalized business models, reaching the conclusion 

that the common characteristics consisted of cross-jurisdictional scale without mass (no 

physical presence required to be significantly involved in a certain jurisdiction’s economic 

life), the importance of intangible assets, and the importance of data, user participation and 

their synergies with intellectual property. 

 

The Interim Report identifies three different approaches to reach a long term solution: i) 

countries which consider that no specific measures are required since the existing anti-BEPS 

measures are enough, ii) countries which consider necessary to adopt measures that take into 

account the contribution of users to value creation and (iii) countries which consider that any 

change or modification shall be generally applied to any economic activity. 

 

The lack of consensus between jurisdictions reflected in the Interim Report led to higher 

pressure under the Inclusive Framework and it was proposed to issue a Final Report by 2020. 

Seemingly, the Secretariat is close to its goal considering that throughout 2019 and 2020, the 

Inclusive Framework has followed a tight agenda under the “Programme of Work to Develop 

a Consensus Solution to the Tax Challenges Arising from the Digitalisation of the Economy”, 

which in May 2019 introduced two concrete an parallel proposals to solve said challenges, 

namely, “Pillar One” and “Pillar Two”, to be briefly discussed further on. 

 

Under the Programme of Work, public consultations were held in November and December 

2019 in connection with the two pillars, leading to the issuance in January 2020  of the 

“Statement by the OECD/G20 Inclusive Framework on BEPS on the Two-Pillar Approach 

to Address the Tax Challenges Arising from the Digitalisation of the Economy” where the 

design and architecture of the “Unified Approach” to Pillar One, with aims to substitute the 

original proposal and serve as the basis for future negotiations, and a report of the progress 

of Pillar Two, were issued. In addition, the OECD reaffirmed its commitment to reach a 

consensus by the end of 2020. 

 

Despite the COVID-19 pandemic and the United States blocking negotiations to reach an 

agreement at least not before the presidential elections, the Inclusive Framework released the 

Reports on Pillar One and Pillar Two Blueprints this past October 12, 2020, which contain, 

although not a consensus, a significant advance on the key technical issues, and alongside 

the invitation to public consultation by December 14, 2020, the aims to reach a successful 

conclusion by mid-2021. 

 

The Blueprints contain the closest approach to reach a global consensus of a new tax policy 

to address the digital economy consisting mainly of the following: 

 

Pillar One proposes a mechanism to expand taxing rights on the market jurisdiction (where 

users or consumers are situated) by way of three elements: 

 



(i) Amount A: A policy driven allocation of a deemed residual profit earned by in-

scope businesses among market/user jurisdictions (Amount A) applicable to 

MNE within the defined scope determined by (i) an activity test and (ii) a 

threshold test. The activity test would capture businesses engaged in either or both 

automated business services and consumer-facing businesses. Likewise, the 

threshold test would be based on a global revenue test and a de minimis foreign 

in-scope revenue test (revenue allocated to the local jurisdiction derived from 

foreign activities). 

(ii) Amount B: A fixed rate of return on an arm´s length basis to remunerate baseline 

marketing and distribution activities, yet to be defined. 

(iii) The improvement of tax certainty and effective dispute prevention and dispute 

resolution methods. 

 

Pillar Two proposes the inclusion of so-called Global Anti-Base Erosion (GloBE) rules 

designed to grant jurisdictions with taxing rights in those cases in which other jurisdictions 

have not done so or have done so at a low tax burden. 

 

Although the landscape for a “Unified Approach” has been laid down, there are still many 

policy issues yet to be resolved, such as the determination of the threshold for the application 

of Amount A, or the parameters and alternatives to allocate taxing would apply, and there 

will probably be significant work involved in laying out a multilateral instrument to eliminate 

double or multiple taxation. 

 

It is important to point out that a lack of consensus in addressing taxation of digital services 

uniformly, as anticipated by experts from the OECD’s Centre for Tax Policy and 

Administration and Economics Department in data presented on October 20, 2020, would 

result in the proliferation of unilateral tax measures imposing domestic taxes that, according 

to said experts, would increase tax and trade disputes which could reduce, in a worst-case 

scenario, global gross domestic product up to 1%. 

 

With countries such as France, India, Italy and the United Kingdom already having 

implemented measures of their own, and other jurisdictions such as Brazil, Canada, Spain 

and the States of Maryland, New York and Nebraska in the United States undergoing a 

legislative process for such purposes, the Inclusive Framework is working against the clock 

to avoid negotiating a consensus which will be a harder venture as more governments have 

already taken a position on the matter not in line with the OECD´s proposal.  

 

In the abovementioned presentation, OECD experts offered an estimate of the economic 

impact expected to occur from the implementation of Pillar One and Pillar Two, where 

according to their “ex ante” analysis, and subject to the ultimate design and parameters to be 

agreed on by the Inclusive Framework, corporate income tax (CIT) revenues could be 

increase globally by USD 50 to 80 million per year (from 1.92% to 3.2% of global CIT 

revenues), and there would be a more favorable environment for investment and growth than 

absent a consensus-based solution. Important to note that such estimate could be obstructed 

by the economic impact of COVID 19, which as of this date is not yet considered by the 

experts. 

 



It is clear that a significant advancement has been made, and that the OECD is working at 

full speed to reach a consensus, however, jurisdictions all around the globe are already taking 

unilateral measures to address the challenges brought forward by the digital economy. If a 

consensus is not reached timely, or if it further postponed, a unified international approach 

to taxing the digital economy will be harder to achieve as more jurisdictions are added to the 

list of those which have taken effective unilateral measures. 
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